IN THE UNI TED STATES DI STRI CT COURT
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V.

GENERAL AMERI CAN LI FE | NSURANCE

PAUL REVERE LI FE | NSURANCE CO.,

RONMAND RI CKETTS, W LLI AM KASALKOQ,

ROY M DDLETQON, SUZANNE LeLAURI N, :

RCDERI CK BOGGS & THADDEUS SWANK : NO. 95-5508

MEMORANDUM and ORDER

Norma L. Shapiro, J. Septenber 1, 1998
Plaintiffs Mchael B.L. Hepps, Esq. (“Hepps”) and Judy Hepps
(“Ms. Hepps”), alleging breach of contract, civil RICO
anticipatory repudiation, intentional infliction of enotional
distress, civil conspiracy, violation of the Pennsylvania Unfair
Trade Practices & Consuner Protection Law (“UTPCPL”), bad faith
and | oss of consortium filed this action agai nst defendants
Ceneral Anerican Life Insurance (“General Anmerican”), Paul Revere
Li fe I nsurance Conpany (“Paul Revere”), Row and Ricketts
(“Ricketts”), WIIliam Kasal ko (“Kasal ko”), Roy M ddl eton
(“Mddleton”), Suzanne LelLaurin (“LeLaurin”), Roderick Boggs
(“Boggs”) and Thaddeus Swank (“Swank”). Defendants, alleging
breach of contract, negligent or intentional msrepresentation
and insurance fraud, filed a Counterclaimagai nst Hepps.
Def endants have filed a notion for sunmary judgment on the
Conpl aint and partial sumary judgnent on the Counterclai m

Plaintiffs have filed a cross-notion for summary judgnent on the



Counterclaimand partial sunmary judgnment on the Conplaint. For

the reasons stated below, plaintiffs’ notion will be denied and
def endants’ notion will be granted in part and denied in part.
BACKGROUND

I n Novenber, 1988, Hepps purchased a disability insurance
policy from General American. On the application form Hepps
stated he was a “trial lawer”; his exact duties were to “advise
clients and to sue or defend.” Defendants do not dispute that

Hepps was insured as a “trial |awer,” defined as one who nust be
able to “advise clients and to sue or defend.” The insurance
policy contains an incontestability clause consistent with
Pennsyl vania | aw that prevents defendants from contesting the
policy because of statenments contained in the application form
after it has been in effect for two years. See 40 Pa. Stat. Ann.
8 510(c). The policy provides benefits only for total
disability, not partial or residual disability.

Bet ween 1988 and 1993, Hepps paid the policy prem uns.
Hepps devel oped tinnitus, a loud ringing in his ear; he contended
he was totally disabled fromthe tinnitus and unable to perform
his duties as a “trial lawer” as defined in his insurance
application. On Cctober 5, 1993, he submtted a claimformfor
disability paynents; in the claimform he included “preparing

for trial” in his duties as a “trial lawer.” General Anerican

began payi ng Hepps $10, 000 per nmonth while investigating his

-2



claim Hepps was paid a total of $90,000 in benefits.

The policy defines “total disability” to nean that “as a
result of Sickness or Injury or a conbination of both, you are
unable to performthe material and substantial duties of your
regul ar occupation at the start of your Disability.” General
Anmerican’s cl ains exam ner wote to Hepps requesting additional
i nformati on about his duties at the onset of his tinnitus, to
determ ne the “material and substantial duties” of his occupation

as a trial attorney. Specifically, CGeneral Anmerican requested “a
detailed list of your exact job duties as a trial attorney and
the percentage of tine spent on each duty for any given week.”
Ceneral Anerican al so requested docunents showi ng “the percentage
of time that you spend [sic] in court for the period of January
1990 through the present date, the actual court dates, and the
jurisdictions [in which] you tried these cases.”

Hepps replied to these requests by stating that he had
performed “an exhaustive effort” trying to obtain the information
sought by General Anmerican. Hepps reported that “no information

prior to 1993 exists,” because his records were retained only
until a case was closed. Hepps stated he had “stopped trying
cases” in early 1993.

CGeneral American eventually stopped naking disability

paynents to Hepps on the grounds that he was not “totally

di sabl ed” as required under the policy because he was still
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“advising” clients and hel ping them prepare for trial, even if he
was not appearing in court on their behalf. Paul Revere
subsequent|ly took over adm nistration of Hepps’ claimunder the
Ceneral Anerican policy.

Hepps filed this action agai nst General Anmerican, Pau
Revere and the individual defendants, all agents of the insurance
conpanies, alleging: 1) the right to a declaratory judgnent that
def endants were breaching the insurance policy; 2) civil R CO
violations; 3) civil RICOviolations; 4) civil R CO violations;
5) damages for breach of contract; 6) anticipatory repudi ation;
7) intentional infliction of enotional distress; 8) civil
conspiracy; 9) UTPCPL violations; 10) bad faith; and 11) | oss of
consortium?! The court dism ssed the anticipatory repudi ation
claim (Count VI) and severed and stayed the follow ng cl ai ns:
civil RICO (Counts IIl, Il 1V); civil conspiracy (Count VII1l);
and UTPCPL (Count |1X). Discovery proceeded on: breach of
contract (Count V); intentional infliction of enotional distress
(Count VI1); bad faith (Count X); and |oss of consortium (Count
XI).

Defendants filed a Counterclaimalleging: 1) breach of
contract; 2) negligent or intentional m srepresentation; and 3)

i nsurance fraud under 18 Pa. Cons. Stat. Ann. § 4117.

! The |l oss of consortiumwas erroneously | abel ed Count Xl
in the Amended Conplaint; there is no Count XI.
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During Hepps' deposition, he admtted that his office did,
in fact, store records fromcases prior to 1993 in his basenent
and with Pierce Leahy archives, contrary to his representation to
the General Anerican clains examner. Hepps al so produced,
during discovery, a list containing every case handled by his | aw
firm this contradicted his earlier statenent to General American
that he had no recollection of the cases he had tried, the dates
or jurisdictions involved. Hepps also admtted he had arbitrated
two cases during 1993 and won both clains; General Anmerican
clains this contradicts his statenent that he had “stopped trying
cases” in the beginning of 1993.

Def endants nove for summary judgnent on Count 111 of the
Counterclaimfor violations of the Pennsylvania insurance fraud
statute and on the remaining clains of the Conplaint. Plaintiffs
move for summary judgnent on the entire Counterclai mand on Count
| of their Conplaint seeking a declaratory judgnent.

Dl SCUSS| ON

St andard of Revi ew

Summary judgnent may be granted only “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnment as a matter of law.” Fed. R GCv. P

56(c). A defendant noving for summary judgnent bears the initial
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burden of denonstrating there are no facts supporting the
plaintiff's claim then the plaintiff nust introduce specific,
affirmative evidence there is a genuine issue for trial. See

Celotex Corp. v. Catrett, 477 U S. 317, 322-324 (1986). “Wen a

nmotion for summary judgnent is nmade and supported as provided in
[ Rul e 56], an adverse party may not rest upon the nere
all egations or denials of the adverse party’'s pleading, but the
adverse party’'s response, by affidavits or as otherw se provided
in [Rule 56], nust set forth specific facts showing that there is
a genuine issue for trial.” Fed. R Cv. P. 56(e).

Rul e 56(e) requires the presentation of evidence “as would
be adm ssible” at trial. Fed. R Cv. P. 56(e); Celotex, 477

US at 327; see, e.qg., J.F. Feeser, Inc. v. Serv-A-Portion,

Inc., 909 F.2d 1524, 1542 (3d Gr. 1990), cert. denied, 499 U S

921 (1991). The non-noving party cannot rest upon concl usory

al | egations and unsupported specul ati on. See Medi nha- Munoz v.

R J. Reynolds Tobacco, 896 F.2d 5, 8 (1st G r. 1990); Barnes

Foundation v. Township of Lower Merion, 982 F. Supp. 970, 982

(E.D. Pa. 1997). The non-novant nust present sufficient evidence
to establish each elenent of its case for which it will bear the

burden at trial. See Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U. S. 574, 585-86 (1986).
The court nust draw all justifiable inferences in the non-

nmovant’s favor. See Anderson v. Liberty Lobby, Inc., 477 U. S




242, 255 (1986). A genuine issue of material fact exists only
when “the evidence is such that a reasonable jury could return a
verdict for the non-noving party.” 1d. at 248.
1. Counterclaim

In Count |1l of the Counterclaim defendants all ege Hepps
commtted insurance fraud. An individual commts insurance fraud
if he “knowingly and with the intent to defraud any insurer or
sel f-insured, presents or causes to be presented to any insurer
or self-insured any statenent formng a part of, or in support
of, a claimthat contains any false, inconplete or m sl eading
i nformati on concerning any fact or thing material to the claim”
18 Pa. Cons. Stat. Ann. 8 4117(a)(2). The fraud may relate to
any statenent material to the clainm it need not be a
m sstatenment in the application form

“An insurer damaged as a result of a violation of this
section may sue therefor in any court of conpetent jurisdiction
to recover conpensatory danmages, which may include reasonabl e
i nvestigation expenses, costs of suit and attorney’'s fees. An
insurer may recover treble damages if the court determ nes that
t he def endant has engaged in a pattern of violating this
section.” 18 Pa. Cons. Stat. Ann. § 4117(qg).

Def endants assert Hepps violated the statute by: 1)
presenting fal se, inconplete or msleading statenments to Genera

Anerican; 2) that were material to the claim and 3) know ngly
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and with an intent to defraud. Hepps has conceded under oath
that he nade m srepresentations regarding the availability of
files and |ists of cases in which he was involved. A statenent
is material if it “concerns a subject relevant and gernmane to the
insurer’s investigation as it was then proceeding,” or “if a
reasonabl e i nsurance conpany, in determning its course of

action, would attach inportance to the fact m srepresented.”

Parasco v. Pacific Indemity Co., 920 F. Supp. 647, 654 (E.D. Pa
1996). |In order to determ ne whet her Hepps was capabl e of
continuing to performhis duties as of the onset of his
disability, it was essential for CGeneral Anmerican to explore
Hepps’ past work and perfornmance. Docunents pertaining to that
information were material. These m srepresentations were
material to his claimfor total disability.

The issue is whether Hepps had an intent to defraud General
Aneri can when he nmade the m srepresentations. Wen an insured
knowi ngly provides a false statenent, fraud is presuned. See

Shafer v. John Hancock Mut. Life Ins. Co., 189 A 2d 234, 236 (Pa.

1963); Kizrian v. United States Life Ins. Co., 119 A 2d 47, 49-50

(Pa. 1956). “It is sufficient to showthat they were false in
fact and that insured knew they were fal se when he nade them?”

Evans v. Penn Mutual Life Insurance Co., 186 A 133, 138 (Pa.

1936) .

Even if the insured does not admt know edge of the



statenents’ falsity at the time they were made, fraudul ent intent
may be inferred if the facts show the insured had presunptive
know edge. “Were it affirmatively appears from sufficient
docunentary evidence, that ... false answers are shown to have
been given by the insured under such circunstances that he nust
have been aware of their falsity, the court may direct a verdict

or enter judgnent for the insurer.” Derr v. Miutual Life Ins.

Co., 41 A 2d 542, 544 (1945); see Shafer, 189 A 2d at 236.

Hepps stated in his deposition that he m srepresented the
availability of case files and trial records because he thought
the requests were irrel evant and burdensone. Cearly Hepps had
an obligation to investigate the availability of records before
reporting to General Anerican that they did not exist. It is
possi bl e that Hepps sinply assuned the files did not exist and
reported the sanme out of ignorance, rather than actual know edge
that his statenents were false. There is a question of nmateri al
fact whether Hepps knew his statenents were false at the tine
they were made. Plaintiffs’ and defendants’ notions for sunmary
judgnment on Count |1l of the Counterclaimw |l be denied.?

I[11. Breach of Contract

In the Anended Conplaint, plaintiffs allege breach of

2 For the sanme reasons that summary judgnent is
i nappropriate on Count |1l of the Counterclaim the court will
deny plaintiffs’ cross-notion for summary judgnent on Count I
(negligent/intentional msrepresentation) of the Counterclaim
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contract (Count V)and seek a declaratory judgnent that defendants
are in breach of contract and nust continue total disability
paynments (Count |). Defendants have noved for summary judgnent
on both counts; plaintiffs seek sunmary judgnent on Count | only.
Def endants contend that, because Hepps commtted fraud in filing
a disability claim defendants owe himno benefits under the
policy.

Each party to an insurance contract has a duty to act in

good faith. See, e.qg., Geater NY. Mut. Ins. Co. v. North River

Ins. Co., 872 F. Supp. 1403, 1408 (E.D. Pa. 1995), aff’'d, 85 F.3d

1088 (3d Cir. 1996); Garvey v. National Grange Mut. Ins. Co., No.

95-19, 1995 W 461228, at *1 (E.D. Pa. Aug. 2, 1995). “Every
contract inposes upon each party a duty of good faith and fair

dealing in its performance and its enforcenent.” Bethlehem Steel

Corp. v. Litton Indus., 488 A 2d 581, 600 (Pa. 1985).

Mat erial m srepresentations by an insured in the subm ssion
of aclaimare a legitimte basis for its denial. “Under
Pennsyl vania | aw an i nsurance policy is void for
m srepresentati on when the insurer establishes three el enents:
1) the representation was false; 2) the insured knew the
representation was fal se when nade or made it in bad faith; and
3) that the representation was nmaterial to the risk being

insured.” New York Life Ins. Co. v. Johnson, 923 F.2d 279, 281

(3d Gr. 1991); see Jung v. Nationwide Mut. Ins. Co., 949 F
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Supp. 353, 356 (E.D. Pa. 1997). Hepps nmade fal se representations
but whet her he knew of the falsity at the tine they were nade is
a question of material fact. The court cannot determ ne on a
nmotion for summary judgnent whet her defendants were justified in
cancel i ng Hepps’ coverage under the policy. Defendants’ notion
for summary judgnent on plaintiffs’ breach of contract and
declaratory judgnent clains (Counts | & V) and plaintiffs’ notion
for summary judgnent on Count | wll be denied.?
V. Bad Faith

Plaintiffs claimdefendants acted in bad faith in denying
coverage under the policy (Count X) in violation of 42 Pa. Cons.
Stat. Ann. § 8371.°

“Bad faith” on the part on an insurer is any frivol ous

3 For the sanme reasons that sunmmary judgnent is
i nappropriate on plaintiffs’ breach of contract claim(Count V),
the court will deny plaintiffs’ cross-notion for summary judgnent
on defendants’ claimfor breach of contract (Count | of the
Counterclainm.

4 42 Pa. Cons. Stat. Ann. § 8371 provides:

In an action arising under an insurance policy, if the
court finds that the insurer has acted in bad faith
toward the insured, the court may take all of the
foll ow ng actions:

(1) Award interest on the ampunt of the claimfrom
the date the claimwas nade by the insured in an anount
equal to the prinme rate of interest plus 3%

(2) Award punitive damages agai nst the insurer

(3) Assess court costs and attorney fees agai nst
the insurer.
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or unfounded refusal to pay proceeds of a policy; it is
not necessary that such refusal be fraudulent. For

pur poses of an action against an insurer for failure to
pay a claim such conduct inports a di shonest purpose
and neans a breach of a known duty (i.e., good faith
and fair dealing), through sonme notive of self-interest
or ill wll; mere negligence or bad judgnent is not bad
faith.

Polselli v. Nationwide Mut. Fire. Ins. Co., 23 F.3d 747, 751 (3d

Cir. 1994). Defendants maintain that Hepps commtted claim
fraud when he made material m srepresentations in claimng total
di sability, and those m srepresentations justified cancellation
of coverage. Defendants nmay not have acted in bad faith. Even
i f Hepps had not made any material m srepresentations, defendants
had reason to believe Hepps was not totally disabled by tinnitus
and was still performng the substantial elenments of his job as a
“trial lawer.” But, on the present record on sunmary judgnent,
the court cannot say that no reasonable mnds could find
def endants’ cancell ation of coverage was in bad faith
Def endants’ notion for sumary judgnent on plaintiffs’ bad faith
claim (Count X) will be denied without prejudice to a notion for
judgnment as a matter of law at trial.
V. Intentional Infliction of Enotional D stress

Hepps alleges in Count VIl that defendants’ cancell ation of
his disability coverage caused his clinical depression and
intentionally inflicted enotional distress. The Pennsylvania
Suprene Court has not yet officially recognized the tort of

intentional infliction of enptional distress, see Kazatsky v.
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King David Menorial Park, Inc., 527 A 2d 988, 989 (1987) (Ileaving
“to anot her day” whether this cause of action is viable in the
Comonweal th), but the Court of Appeals has predicted it wll;

this court is bound by that holding. See Trans Penn Wax Corp. V.

McCandl ess, 50 F.3d 217, 232 (3d Cr. 1995); Silver v. Mendel,

894 F.2d 598, 606 (3d Gir.), cert. denied, 496 U S. 926 (1990).

To establish liability for the tort of intentional
infliction of enotional distress, conduct nmust be: 1) extrene
and outrageous; 2) intentional or reckless; and 3) the cause of

severe enotional distress. See Chuy v. Phil adel phi a Eaagl es

Football dub, 595 F.2d 1265, 1273 (3d Cr. 1979) (in banc). The

conduct nust be “so outrageous in character, and so extrene in
degree, as to go beyond all possible bounds of decency, as to be
regarded as atrocious, and utterly intolerable in a civilized

comunity.” Pavlik v. Lane Ltd./Tobacco Exporters Int’l, 135

F.3d 876, 890 (3d Cir. 1998); see Trans Penn Wax Corp., 50 F.3d

at 232. Recovery for this tort has been “highly circunscribed.”
Pavl ik, 135 F.3d at 890.

Def endants cancel |l ed Hepps’ paynents because they believed
he had made m srepresentations on his claimformand was capabl e
of perform ng the substantial duties of his profession. As a
matter of law, no reasonable jury could find that defendants’
actions, after conducting a methodi cal nine nonth investigation

during which they paid Hepps $90,000 in benefits, was “atrocious,
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and utterly intolerable in a civilized comunity.” Plaintiffs
have failed to state intentional or reckless action by defendants
sufficiently extrene or outrageous to create liability for
intentional infliction of enotional distress.

Plaintiffs’ claimalso fails for |ack of causation.
Al t hough the Pennsyl vania Suprenme Court has not addressed the
exact requirenents for a claimof intentional infliction of
enotional distress, it has held that “at the very |east,
exi stence of the alleged enotional distress nust be supported by
conpetent nedi cal evidence.” Kazatsky, 527 A 2d at 197. A
plaintiff nust provide “conpetent nedical evidence of causation.”

Wllianms v. QGuzzardi, 875 F.2d 46, 52 (3d Cr. 1989).

Plaintiffs have produced nedical reports fromWIIliamC
Gay, MD. (“Dr. Gay”), Robert L. Sadoff, MD. (“Dr. Sadoff”),
Ceral d Cooke, Ph.D. (“Dr. Cooke”), and Kenneth S. Rosen, M D.
(“Dr. Rosen”), that Hepps is suffering fromenotional agitation
and anxiety. Dr. Gay stated in his report that Hepps “expresses
great anger at Paul Revere |nsurance Conpany for their behavior
toward him” Dr. Cooke reported that Hepps is angry because the

i nsurance conpani es have not believed him?® Al though Hepps may

°> Hepps hinself stated in an affidavit that defendants’
actions “have caused ne severe enotional distress, anxiety,
anger, frustration, depression and outrage.” Hepps Aff.,
attached as EX. Dto PItffs.” Brief. Hepps is not a nedical
expert, so his self-serving opinion does not qualify as
“conpet ent mnedi cal evidence” of enotional distress.
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have been angered by defendants’ cancellation of his insurance
coverage, the evidence does not support Hepps' contention that
def endants’ conduct caused him severe enotional distress.
Def endants did not cause Hepps’ tinnitus, the origin of Hepps’
distress and anxiety. Summary judgnent will be granted in favor
of defendants on plaintiffs’ claimfor intentional infliction of
enotional distress (Count VII).®
VI. Loss of Consortium

Ms. Hepps alleges that defendants’ tortious conduct has
interfered with her ability to enjoy her husband’ s conpani onshi p.
Ms. Hepps alleges that Hepps “doesn’t feel |ike having any
relations with me.” She attributes her marital problens to the
present |awsuit.

A loss of consortiumclaimis derivative to the spouse’s

tort claim See Little v. Jarvis, 280 A 2d 617, 620 (Pa. Super.

1971). “The consortiumclaimand the personal injury claimare
closely interconnected; together, they represent the total,

conpensabl e damages-- direct and indirect-- suffered as a result

® The Pennsyl vani a Suprene Court has held there is no comon
| aw cause of action against an insurer for bad faith in addition
to the renedi es avail abl e under the insurance bad faith statute,
42 Pa. Cons. Stat. Ann. 8 8317, and the Unfair Insurance
Practices Act, 40 Pa. Stat. Ann. 8 1171.1, et seq.. See
D Anbrosio v. Pennsylvania Nat’|l Miut. Cas. Ins. Co., 431 A 2d 966
(Pa. 1981). In light of the court’s reluctance to recognize
common | aw causes of action agai nst insurance conpani es, Hepps’
cause of action for common |aw intentional infliction of
enotional distress may al so be preenpted by the insurance bad
faith statute.
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of the principal plaintiff’s injury.” Scattaregia v. W, 495

A. 2d 552, 553 (Pa. Super. 1985). “The consortiumplaintiff

has suffered no direct injury.... [Her] right to recover is
derived, both in aliteral and | egal sense, fromthe injury
suffered by [her] spouse.” 1d. “Under Pennsylvania |law, a

w fe' s consortiumclaimderives only fromthe injured husband s

right to recover in tort.” MWakshul v. Gty of Phila., 998 F

Supp. 585, 590 (E.D. Pa. 1998) (sunmary judgnent required on | oss
of consortiumclaimwhen principal plaintiff’s tort clains

di sm ssed); see Murray v. Commercial Union Ins. Co., 782 F.2d

432, 438 (3d Cr. 1986). “Thus, where the allegedly injured
spouse fails to plead a cognizable claim his spouse’s claimfor

| oss of consortium cannot survive.” Quitnevyer v. SEPTA, 740 F

Supp. 363, 370 (E.D. Pa. 1990).

Summary judgnent will be granted on Hepps' claimfor
intentional infliction of enotional distress, so there is no
underlying tort action upon which Ms. Hepps nmay base a | oss of
consortiumclaim Summary judgnent wll be granted on Ms.
Hepps’ | oss of consortiumclaim

CONCLUSI ON

There are questions of material fact precluding sunmary
j udgnment on the breach of contract, bad faith and insurance fraud
claims (Arended Conplaint Counts I, V & X; CounterclaimCounts I,

Il & 111). Hepps has not produced evidence sufficient to support
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recovery for intentional infliction of enotional distress;
summary judgnent will be granted on that claim(Amended Conpl ai nt
Count VIl). As there is no underlying tort for which M. Hepps
may recover, summary judgnent will be granted on Ms. Hepps’
claimfor loss of consortium (Amended Conpl aint Count XI1).’

An appropriate Order follows.

" Def endants al so nove for summary judgnent on the RICO
(Amended Conplaint Counts II, 11l & 1V), civil conspiracy
(Amended Conpl aint Count VII1) and UTPCPL clai ns (Anmended
Conpl aint Count |1X). Because these clains have been severed and
stayed, it would be inappropriate for the court to address the
nerits of those causes of action at present.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL B. L. HEPPS, ESQ : CIVIL ACTI ON
& JUDY HEPPS :

V.

GENERAL AMERI CAN LI FE | NSURANCE

PAUL REVERE LI FE | NSURANCE CO.,

RONMAND RI CKETTS, W LLI AM KASALKOQ,

ROY M DDLETQON, SUZANNE LeLAURI N, :

RCDERI CK BOGGS & THADDEUS SWANK : NO. 95-5508

ORDER

AND NOW this 1st day of Septenber, 1998, upon consideration
of defendants’ notion for summary judgnent, plaintiffs’ cross-
nmotion for summary judgnent, the responses thereto and in
accordance with the attached Menorandum it is hereby ORDERED
t hat :

1. Def endants’ notion for summary judgnent is GRANTED I N
PART AND DENI ED | N PART.

2. Def endants’ notion for summary judgnent i s GRANTED as
to Anmended Conplaint Counts VII (intentional infliction of
enotional distress) and XIl (loss of consortium.

3. Def endants’ notion for summary judgnent is DENIED as to
Amended Conpl aint Counts | (declaratory judgnent), V (breach of
contract) and X (bad faith) and CounterclaimCount |1l (insurance
fraud).

4. Plaintiffs’ cross-notion for summary judgnent is
DENI ED

Norma L. Shapiro, J.



